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Welcome!

At this time, I want to personally thank you for your interest in Kinsey Law Group, P.C.
You have made the right decision to begin thinking about protecting your family and
assets so your loved ones won’t have to go through any unnecessary hardships, court
battles, stress, frustration, and other legal disputes.

I hope the enclosed educational materials will answer your questions. If not, I invite you
to call me at (301) 968-1630 to discuss any concerns you have or you can schedule a
FREE, educational Family Protection Planning Session where you will discover:

1. How to get your legal and financial affairs in order so your family is prepared for
life without you;

2. Why it is necessary to name both short- and long-term guardians for your kids;
3. How to choose the right guardians for your kids and avoid the six common

mistakes parents make;
4. Whether or not you need to avoid probate and “living probate”;
5. How and why you need to reduce estate taxes;
6. Why you need a financial power of attorney and medical power of attorney

especially if you are single, and
7. Whether a Trust or Will is right for your family.

After reading this information, call (301) 968-1630 or email me at
nicole@kinseylawgroup.com to schedule your FREE, educational Family Protection
Planning Session or to ask any questions. Again, thank you for your interest in Kinsey
Law Group, P.C.

Very truly yours,

Nicole K. White, Esq.
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OUR CLIENTS SPEAK

Phenomenal Lawyer! Words cannot express how happy I am to have been connected to Nicole
Kinsey for my estate planning! She was/is always there for me with my many questions and
concerns. She made me feel comfortable in the decisions I had to make. Sandra B., College Park,
Maryland

I contacted Attorney White thinking that all I needed was a will. Following early contacts with
Attorney White, she explained to me in simple terms why I actually need a Trust instead. This is due
to complicated family issues, medical and legal issues related to an offspring and court issues related
to my wife' guardianship issues. Attorney White guided me through the process from A to Z. Several
times I called her after hours and on weekends and she returned my e-mails or telephone calls after
her office was closed. She is the greatest. James .B, Upper Marlboro, Maryland

Great Experience! I want to take this time to tell others about my experience with Kinsey Law
Group. I needed an estate plan and had talked to two other attorneys before I called Kinsey Law
Group. I was very impressed with Ms. White. She explained estate planning so I could understand it,
and I'm extremely happy with my estate plan. I feel comfortable and confident in her services.
Catherine J., Upper Marlboro, Maryland

To God be the Glory for allowing our connection. It was meant for me to be directed to you for the
Estate Planning Services. You were a pleasure to work with. Your honesty, warmth, and ability to
inform with clarity was a blessing. Throughout the entire process, I remained comfortable and felt
like you were a caring friend that wanted the best for your client!! Thank -you for your willingness to
make sure I was clear with all of the terms and processes regarding my Estate Planning process.
Dianne H., Upper Marlboro

This review provides me the opportunity to acknowledge my distinct pleasure in working with Nicole
K. White, Esq. in an attorney-client capacity. Ms. White displayed professionalism, a quick grasp of
the subject matter and impressive legal skills in undertaking and resolving two cases for me. Her
communication was always succinct and timely to me. Her intervention, mediation, favorable
resolution and ultimately conclusion of the cases enable me to permanently close those doors. She
was always accessible when I required her services and legal advice. I am confident that resolution
attempts on my own would not have rendered the same results as she was able to obtain. I would,
without reservation, recommend Ms. White to any family/friend requiring her specialized services
and, would have no hesitation to seek her expertise, again, should the situation arise. I highly
recommend her. Diane M., Fort Washington, Maryland



7 QUESTIONS TO ASK YOUR ESTATE PLANNING ATTORNEY
BEFORE YOU WRITE A CHECK

1. Are all of your fees flat fees? What about for ongoing work after the initial completion of my estate

plan documents? What happens when I call with legal questions after my planning documents are

completed? What if the questions are about something other than my estate plan? What if my

family needs help when I am incapacitated or gone?

2. What happens if I need to get a quick question answered and you are not available?

3. What happens when things change in my life? Do you notify me about changes in the law? How

often do you communicate with me?

4. Does my planning fee include a regular review of my plan? What if I want to make changes to my

plan?

5. Do you have any sort of an estate planning maintenance program or membership program for ongoing

service and, if so, what does that include?

6. Can you structure my estate plan so that whatever I leave to my kids will be protected from a lawsuit

or divorce?

7. Do you prepare a comprehensive plan for my kids’ care if something happens to me that names short

and long-term guardians and gives specific instructions to all of the guardians and my caregivers?

Getting answers to these questions before you engage a Family Estate Planning Attorney will

ensure you put in place an estate plan for you and your family that will really work when your

family needs it most, and won’t end up just a pile of worthless paper after you are gone.

Kinsey Law Group, P.C.

Building and Protecting Families

Bethesda and Upper Marlboro, Maryland

P: (301) 968-1630 | F: (888) 559-8856

www.kinseylawgroup.com
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NO HOURLY BILLING: FIXED-FEE, VALUE PRICING FOR LEGAL FEES

Fixed-Fee, Value pricing is a term used to describe a pricing model that sets fees based on the value of the

work done for you. Value pricing is done before the work begins so that you know how much you can

expect to pay ahead of time.

Value pricing also encourages open communication between you and me. Because you are not “on the

clock” for every phone call or e-mail, you can feel free to contact me with your questions or concerns,

knowing that you won’t be nickel-and-dimed for every response.

Comparison to Hourly Billing

Fixed-fee, value pricing is often distinguished from the more traditional hourly billing model used by most

law firms. Instead of focusing on the value provided to the client, this model focuses on the work done by

the attorney. While there is nothing unethical about hourly billing, it has a few major drawbacks:

 Rewarding Inefficiency. The hourly billing model rewards inefficiency. The attorney is paid

more for spending more time on the matter, even if the additional work doesn’t add much value.

 Unclear Pricing Expectations. Hourly billing creates a sense of uncertainty and frustration for

clients. Clients want to know what the total fee will be up front. In many cases, the attorney

will say that the total cost will depend on the number of hours spent on the matter. This leaves

clients constantly wondering how much time the attorney is spending on the matter and how big

the bill will be. In purchasing nearly anything else in the marketplace, we know exactly what it

will cost. Why not for legal services?

 Reduced Communication. Hourly billing can reduce communication with your attorney. When

a client makes a 15-minute phone call to an attorney who uses an hourly-billing model, the

client will be billed for 15 minutes of attorney time. Assuming the attorney’s hourly rate is

$200, every 15-minute call will cost the client $50.00, which will discourage communication

between the attorney and client. Because the client is reluctant to contact the attorney,

important information is not provided to the attorney and the client’s concerns are not

addressed.

The value pricing model doesn’t have these drawbacks. It rewards the attorney for being more efficient in

handling your matter, it provides you with an up-front fee quote so that you know what to expect, and it

allows you to communicate freely with your attorney, without fear of unpleasant surprises when the bill

comes. For these reasons, I believe that fixed-fee, value pricing is a better way to provide legal services.
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 Business & Finance
Estate Planning Myths
That Can Seriously Hurt
the People You Love

There are many myths about estate planning that 
prevent people from putting an estate plan in place or 
updating their existing plan.  What they don’t realize is 
that believing these myths can end up seriously hurt-
ing the people they love.  

Myth – Estate Planning Is Only For the Elderly or 
Super Rich

Many people falsely believe that estate planning is 
only for the elderly or the super rich.   They feel that 
unless they have a ton of assets, estate planning is 
not necessary and their family members can just fight 
over their stuff when they die.

Contrary to popular belief, estate planning is not just 
about who gets your “stuff” when you pass away.  It’s 
not just a tool of the rich to minimize tax liabilities 
either.  Estate planning is about making things as easy 
as possible for your loved ones if something unexpect-
edly happens to you.

It’s my personal belief that every adult needs an estate 
plan.  However, if you truly don’t have any assets, 
you still at the very least need a power of attorney, 
living will, HIPAA authorization and advance health 
care directive to ensure your healthcare wishes are 
known and someone is legally able to make medical or 
financial decisions for you in an emergency.

If you have minor kids, estate planning is also neces-
sary to ensure that your children are raised by the 
people you want, in the way that you want if something 
happens to you.

For those in a non-traditional relationship, estate plan-
ning preserves your loved one’s rights to inherit your 
things or get involved in a medical crisis.  In a blended 
family situation, estate planning helps to prevent 
family drama and makes it very clear who gets what if 
something happens to you (this is especially important 
if you have children from a previous marriage and you 
are now concerned about your estate going 100% to 
your new spouse).

It’s not always about money.  For a large majority of 
people, estate planning is just about making things as 
simple and cost effective for your loved ones during 
the transitions and crises of life.

Myth – Estate Planning Is Something You Do 
Once and Never Have to Worry About Again

This myth is the number one reason why even the 
most expensive estate plans can fail.

Again, contrary to popular belief, estate planning 
is not something you “do” once and never look at 
again.  For your documents to remain valid and ef-
fective, they need to stay updated as your life and 
the law changes through the years.

For example, if you forget to update your will, trust 
or beneficiary designations following a divorce, 
there is a good chance that your ex could inherit 
a portion of your estate.  If you forget to update 
your documents following the birth of a child, 
there is a possibility he or she will be disinherited 
under your current plan.  If your chosen healthcare 
agent moves 5 states away and you forget to pick 
someone else, things could get very hard for you 
and your loved ones in an emergency.

It doesn’t matter how good your lawyer was or how 
fancy your plan.  If you don’t keep your wishes and 
your financial and family status updated, your docu-
ments simply won’t work for the people you love when 
tragedy strikes.

To learn more about estate planning myths, visit our 
website’s resource page and request a free copy of 
our guide “5 Ridiculous Myths About Estate Planning: 
What They Are, Why We Believe Them and How 
They Could Seriously Hurt the People and Things You 
Love.”

Nicole K. White is an attorney and the founder of 
Kinsey Law Group, P.C.  She is dedicated to assisting 
individuals and couples in the areas of Estate Plan-
ning, Estate Administration, Assisted Reproduction and 
Surrogacy. Whether you are trying to start or expand 
your family or if you are concerned about protecting 
your family and assets, Nicole will work with you and 
provide the guidance and support you need.  For more 
information, please contact us at 301-968-1630 or visit 
our website at www.kinseylawgroup.com.

Nicole Kinsey White,
Attorney
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13 IMPORTANT REASONS WHY CLIENTS CHOOSE ATTORNEY NICOLE K. WHITE

TO HANDLE THEIR ESTATE PLANNING NEEDS

REASON #1: Knowledge, Skill and Experience. This means that you will not have an
attorney who is using your matter to learn how to practice law.

REASON #2: Education and Training in Estate Planning. This means that you will not
have a "general practitioner" handling your case. The law is has become
very complex, and to keep up with the changes in the law, we take
continuing legal education classes which focus on the many aspects of
estate planning.

Nicole holds a J.D. from the George Washington University Law School,
and has obtained advanced training in various aspects of Estate Planning.
In addition, she holds a Ph.D. in Molecular Biology and Genetics from
Johns Hopkins University School of Medicine and a Bachelor of Arts
degree in Biology and Chemistry with a specialization in Biochemistry
from the University of Virginia.

REASON #3: Affordable Flat Fees. All of Nicole’s estate planning services are billed on
a flat-fee basis so you know your total fee up front and there are never any
surprises. You cannot get this with an hourly rate. All flat-rate fees are
put in writing.

REASON #4: Limited New Clients. Although Nicole conducts several consultations each
month, she only accepts 4 new clients per month. She provides a
specialized estate planning process for her clients, and limiting to 4 new
clients per month allows her to focus more time and attention on each
client.

REASON #5: Client Communication. This means that your calls and emails are returned
promptly, and you will receive regular status reports on your matter. In



addition, you will not be charged for short phone calls or answering
emails.

Secure Client Portal. Using our secure client portal that can be accessed
by you through the Internet, you will be able to communicate with Nicole
securely over the Internet, download or upload documents, and conduct
other business that you would normally conduct face-to-face with Nicole.
You can use the client portal to:

1. Send a secure message to me to discuss your legal needs anytime,
2. Receive and complete forms and other documents,
3. Securely upload and download documents in your account,
4. Easily access and manage files for your case, and
5. Manage invoices and make payments.

You can do all of this from the comfort of your home, 24 hours a day, 7
days a week!

REASON #6: Guarantee. This means you can be sure that the legal work we perform
will be of the highest caliber. If you find anything that does not meet your
needs or expectations, bring it to our attention, and we will correct the
situation immediately. If we fail to live up to this guarantee, we will return
some or all of the fee you paid depending on the circumstances of your
case. Many attorneys do not guarantee their services.

REASON #7: Customized Estate Plans. Nicole drafts customized estate plans tailored to
your needs and wishes instead of the fill-in-the-blank documents that
produce poor estate plans and cause major problems for your family.
Nicole provides all the legal services in her office. She does not depend on
junior lawyers or paralegals to do the work you want done by a competent
attorney.

REASON #8: Specialized guardianship plans for minors. This means that you will have
an attorney who has developed a special plan to ensure your children are
protected if anything happens to you. Most attorneys do not provide this.
If you have minor children, ask about our Child Protection Plan.

REASON #9: Regular Follow-up. Nicole views the signing of your estate planning
documents as the beginning of her relationship with you and your family.
She regularly follows up with you so any life changing events (e.g., birth
of a child or buying a house) are incorporated into your estate plan so your
estate plan will work for you during your lifetime and when it’s needed the
most.



Other attorneys prepare the estate plan and send their clients on their way
and never see them or speak to them again. This causes major problems
down the road. Can you imagine paying for an estate plan that does not
work for your family the way you intended?

REASON #10: Understanding and Communication. The key to Nicole’s successful
career has been the quality of her relationships with clients. Effective
communication helps clients understand their problems and the legal
solutions Nicole can provide. Nicole’s primary focus is to listen to clients
and evaluate their individual needs so she can offer the most effective,
efficient solutions for protecting their assets.

REASON #11: Referrals from Professional Colleagues and Clients. Most of Nicole’s
new clients come to her by referrals from clients Nicole has served and
from professional colleagues, including respected lawyers, accountants,
life insurance agents, trust officers and financial advisors.

REASON #12: Seminars and Workshops. Nicole presents educational seminars and
workshops for churches, civic and professional groups, and private groups
throughout the Washington, D.C. metro area and throughout Maryland.

REASON #13: Free Telephone Consultation. Nicole invites your questions about
subjects in any of her practice areas. Also, if you need a lawyer in another
area of law and you don’t know whom to call, you’re invited to contact
Nicole. She will gladly refer you to a competent lawyer who can help you.

Nicole gladly offers a free Family Protection Planning Session.



How to plan your estate so you keep
your money, control your assets, protect
your family and never become a burden

to your children.

KINSEY LAW GROUP, P.C.
Building and Protecting Families

nicole@kinseylawgroup.com • www.kinseylawgroup.com

P: (301) 968-1630 • F: (888) 559-8856

Locations in Bethesda & Upper Marlboro, MD

THE BASICS OF WILLS AND
TRUSTS



I. Introduction

What Is Estate Planning

Estate planning is a process where we analyze your financial and personal goals, develop

new goals, if necessary, and prepare a plan to fulfill your goals. Here are some issues that proper

estate planning can address:

♦ Who will get my assets after I’m gone?  

♦ Are my assets being properly managed during my lifetime? 

♦ Who should handle my finances if I become incapacitated?  

♦ Should my beneficiaries get their inheritance all at once, or should they receive 

incremental distributions over a period of time?

♦ Is there enough money to provide for my family? Particularly for young people 

with children, life insurance should be considered.

♦ Who will manage my estate after I’m gone? Who will be the Personal 

Representative? Trustee?

♦ Can I save taxes by using a particular method of estate planning?  

After your estate planning goals have been identified, we will design a plan to meet your

goals. If you agree with our recommended course of action, we will draft the necessary

documents to put the plan into effect.

Why You Need an Estate Plan

Regardless of how wealthy you are, if you are over the age of 18, you need an estate plan,

even if it is just a simple will. Your estate plan spells out how your assets will be distributed and

how your dependents will be cared for in your absence. The following are true stories to

illustrate the need for an estate plan and the need to review your estate plan regularly. Names

have been changed or left out to protect privacy.

STORY 1: A couple had an estate, but had no estate plan. They were advised by their

attorney to draft an estate plan to protect their assets, but they never followed through. They

were too busy. Months later, the husband was rushed to the hospital and his prognosis of

recovery was grim. The wife was frantic and wondered what she could do now to get their

affairs in order. Unfortunately, it was simply too late. If they had listened to their attorney’s

previous concerns and recommendations they would have had a solid foundational estate plan in

place. Instead, the wife will be left to deal with the mess that the complete lack of an estate plan

tends to leave behind.
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LESSON: Don't let this happen to you. Plan now, while you are competent and can

make decisions. Procrastination is your worst enemy.

STORY 2: Jason David never legally married his long-time partner, Cynthia Pace, and

mother of his teenage daughter. In August 2006, Jason died in a car accident and his Last Will

and Testament left everything to his four children from a prior marriage. Cynthia sued the estate,

claiming to be David’s common-law wife and therefore entitled to a share of his estate.

Unfortunately for Cynthia, the probate judge found that she and David were not common law

spouses. This court’s decision left Cynthia and her teenage daughter out in the cold. Was this

what Jason wanted? No one will ever really know.

LESSON: This sad story demonstrates not only the importance of basic foundational

estate planning, but also the need to review your plan on a regular basis once it is in place to

ensure it will work when needed.

STORY 3: Paul, a single parent, has a young daughter Kendall. Paul never named legal

guardians for Kendall nor did he have an estate plan in place. In 2009, Paul was hospitalized

with severe pneumonia and later slipped into a coma for three months. Because Paul never

named legal guardians to care for Kendall, Kendall was temporarily placed in child protective

services until a guardian could be named by the court. Also, with no one to continue his day-to-

day activities and pay his bills and rent, Paul and Kendall were eventually evicted from their

apartment.

LESSON: If you are a parent, it is important to have legal guardians named to care for

your minor children. This story also demonstrates the importance of having a power of attorney

to allow someone to handle your finances while you are incapacitated.

5 Tips for Getting Started with your Estate Plan

To create a comprehensive estate plan, you will need to gather information and make

some important decisions.

1. Make a list of your current assets and liabilities.

To start the estate planning process, you should have an understanding of your current

financial situation. You can do this by listing all of your assets and liabilities to help your estate

planning attorney (or tax attorney) determine your net worth and any potential tax liability. It is

also necessary to gather all of your important financial papers such as recent tax returns, bank

statements, investment and retirement account statements, loan documentation, and copies of

your insurance policies.
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2. Determine your estate planning objectives.

The next step in the estate planning process is to determine your objectives (what you

want to accomplish). Some objectives include providing security for the surviving spouse;

providing for an incapacitated family member; providing educational opportunities for a

beneficiary; minimizing federal and state estate or inheritance taxes; naming guardians or

trustees for minor children; or transferring specific property to specific people. Your objectives

will guide you through each step of the estate planning process.

3. Determine who will receive your assets.

In Maryland and the District of Columbia you can disinherit anyone except your spouse

(unless your spouse waived his or her rights in a premarital or post-marital agreement). First

determine your beneficiaries (those who will inherit your estate) and what you want to distribute

to your beneficiaries. Then determine what happens to your estate if a beneficiary predeceases

you (dies before you) or if a charity you choose no longer exists at the time of your death. In this

case, you will need to name what are called contingent beneficiaries who will inherit your estate

if a beneficiary predeceases you.

Depending on the beneficiary’s age, health, and family and financial situation, you may

need to delay distributing your estate to that beneficiary or create a trust to manage the assets for

that beneficiary. Your estate planning attorney will walk you through the needs of each

beneficiary and then help you decide what to do for each one.

4. Choose someone to be in charge.

This is probably the most important step in the estate planning process. You need to

carefully consider who will act in your best interests if you become disabled or who will act in

your beneficiaries’ best interests after you die. Your estate plan will also include forms for you

to name specific fiduciaries to act on your behalf either during your lifetime or after your death.

Your estate planning attorney will help you decide who to choose and explain the function and

role of each fiduciary.

5. Find an Estate Planning Attorney

The final step is to choose a competent and experienced estate planning attorney who will

walk you through each step of the estate planning process so you fully understand why and how

you should take action to protect your family and assets. We do not recommend drafting your

own estate plan. Very few laypersons are experienced in addressing the questions outlined

above and even fewer are skilled in drafting a precise and clear document that will put the estate

plan into effect. An estate attorney should be involved in the preparation of your estate plan. In
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addition, your advisors such as Certified Public Accountants, Insurance Professionals and

Financial Planners should also be involved.

Any attorney you consult should be willing to discuss in advance not only the nature of

the work, but also the basis on which fees will be charged. Be an informed consumer.

II. Wills

Every adult age 18 or older should have a Will. Your Will is the keystone of your estate
plan that controls the passage of your probate property at death. Each state has formal
requirements for a Will, and failure to strictly follow the legal mandates will mean that the
document will be ineffective.

Basic Requirements for a Will.

♦ The Will maker must be eighteen years old.  

♦ The Will must be in writing,  

♦ The Will must be signed by the Will-maker. 

♦ The Will must be witnessed and signed by at least two people.  

Changing or Revoking a Will.

You can always revoked or changed your Will before you die. You can change your Will

by executing a new Will or by an addition called a “Codicil.” Written changes, such as additions,

deletions, comments or marks, on the Will itself may invalidate the Will. Therefore, once signed,

a Will should not be altered in any way without the assistance of an estate planning attorney.

Potential Advantages of a Will

1. A Will is good for individuals and families who do not have assets that would
have to go through the court process called probate, or who are not concerned
with avoiding probate.

2. A Will is traditionally less expensive to prepare than a trust-based estate plan.

3. A Will allows you to appoint a guardian to care for your minor children until they
become adults.

Possible Disadvantages of a Will

1. A Will may not provide sufficient tax planning leaving your estate and/or
beneficiaries to pay hefty federal, and state estate taxes.

2. A Will may not sufficiently protect your assets from creditors.
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3. A Will must go through probate, which can take anywhere from a few months to a
couple of years; very expensive; and complex. Probate also lacks privacy,
meaning your estate plan will become part of the public court records that anyone
can read, including your Last Will and Testament, a list of your beneficiaries and
assets, and a breakdown of who’s getting what and how and when they get it.

4. A Will alone does not make any provisions if you should become incapacitated.

5. A Will generally addresses the distribution of the bulk of your assets, however,
there are some assets that are not covered by the instructions in your Will such as
community property, life insurance payouts, retirement assets, investment
accounts that are designated as “transfer on death,” and assets owned jointly by
two or more people where the survivor automatically gains ownership (joint
tenants with right of survivorship).

Don’t let the long list of possible disadvantages of a Will discourage you from estate planning.
All of the possible disadvantages listed above can be addressed with other estate planning tools.

What You Should Consider When Making A Will?

♦ Who should receive my property? In what proportions? If there are children, at 

what age(s)? If a person you wish to name to receive a share of your estate dies

before you, who should receive that share?

♦ Who should be named as guardian of my minor children? If you have minor 

children you should also consider a Child Protection Plan which will name

temporary and permanent guardians for your children.

♦ Should a Trust be created in my Will for my spouse, children or others?  

♦ Should insurance proceeds be payable to a Trustee named in my Will? Spouse? 

Children?

♦ Who should I name as Personal Representative? Successor Personal 

Representative?

♦ Do I expect to inherit property from a parent or others, thereby increasing the size 

of my estate and creating the need for more careful planning?

♦ Can I lessened or avoid estate taxes?  

Who Gets My Estate If There Is No Will?

If there is no Will, the Court distributes the property to your legal heirs according to laws

of intestacy.
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How your property will be distributed depends on certain situations. Under Maryland

intestacy laws, if you die without a Will, your surviving spouse will inherit all of your property

as long as you leave no children. If you die without a Will and leave children, some of whom are

step-children to your surviving spouse, your surviving spouse will inherit a portion of your

estate. The remaining portion of your estate will go to your children by your prior

marriage/relationship.

In all cases, the law makes no exception for those with special needs or for other

circumstances such as the inability to handle money. For example, minor children of a decedent,

who dies without a Will, are entitled to receive their inheritance at age 18, whether or not they

can handle the money.

What Is A Personal Representative?

The Personal Representative of your estate administers your property after you die.

Sometimes the Personal Representative is referred to as the Executor.

Who Serves As Personal Representative?

You nominate your Personal Representative in your Will. If there is no Will, the Probate

Court will appoint an "Administrator." You should carefully review your selection of a Personal

Representative with your attorney because that person will be responsible for carrying out your

wishes, providing for your family’s immediate needs, satisfying probate law requirements,

paying your debts, maintaining family harmony and performing many more duties. Your estate

planning attorney can advise you on the many duties your Personal Representative may have to

perform.

You do have the option of using a corporate trustee such as a bank trust department or

independent trust company. These institutions are experts in estate administration. They provide

their clients with expertise in managing estate assets, complying with tax laws, and maneuvering

estates through the judicial process in an efficient and cost effective manner. Further, by naming

a corporate trustee to manage your estate, you avoid having to name one adult child to the

exclusion of other adult children.

III. Trusts

A Trust, generally, is an arrangement where one or more persons (the Trustees) hold and

manage property for others (the Beneficiaries). If you create a Trust within your Will, it’s called

a Testamentary Trust. If you create a Trust outside of a Will and while you’re alive, it’s called an

inter vivos or Living Trust. The “funded” Living Trust is a way to manage your property during

your lifetime and pass it on to your beneficiaries at death without formal probate proceedings.
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You fund the trust by transferring assets into the Trust’s name. You can, if you wish, begin by

putting in a small amount and then add other assets later.

Normally, you will serve as trustee of your trust or you can have one or more responsible

individuals, a bank’s trust department, or an independent trust company serve as trustee. It’s

totally up to you.

The Trust Agreement usually provides that you will automatically get all the income of

the Trust and as much of the principal as you request. If you become disabled, the Trustee is

usually directed to use the income and principal to pay your necessary expenses. Upon your

death, the Trust assets are distributed to your Beneficiaries in accordance with your directions

contained in the Trust Agreement, or it can continue for specified purposes for a period of time.

The main advantages of a Living Trust:

♦ If you want or need to have someone else manage your property and pay your 

bills in case of illness, the Living Trust is a good arrangement. Alternatives to a

Trust include i) Court-supervised guardianship, which is more costly and

inconvenient and has the disadvantage of disclosing your assets to the public, and

ii) a power of attorney, which will be discussed later.

♦ Avoiding probate which can save time and money.  If probate avoidance is 

important to you and a Living Trust is appropriate for your circumstances, keep in

mind that all of your probatable assets must be in your Trust at the time of your

death to avoid probate.

♦ Privacy.  Because a Living Trust is not filed in Court, its provisions are private. 

This differs from a Will, which must be filed with the Probate Court and becomes

a public document.

The main disadvantages of a Living Trust:

♦ There are usually more initial costs in setting up a Living Trust as compared to a 

Will because a Living Trusts generally requires more extensive, technical and

complex drafting, which should only be performed by an estate planning attorney.

♦ Time needs to be spent to assure the proper “funding” or re-titling of probate 

assets in the name of your Living Trust.
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Trusts and Taxes. Forming a Living Trust will not alter your income tax situation.

While you are living and serving as Trustee, you report your income on your federal and state

income tax returns just as you always have. At death, the property of the Trust is included in

your estate for Federal Estate Tax purposes as if you owned it outright.

IV. Other Estate Planning Tools

Joint Tenancy.

Joint tenancy with right of survivorship is sometimes a useful tool for holding title to

property and for planning the transfer of such property after your death. Joint tenancy is probably

the most common form of ownership for homes and bank accounts between you and your

spouse.

Joint tenancy has significant legal effects not only during the lifetimes of the joint tenants

but also when one of them dies. Each joint tenant, regardless of which one purchased or

originally owned the property, has the right to use and share in the income from the jointly

owned property. A joint tenant’s interest in the property terminates upon his or her death and the

surviving joint tenant then owns the property free of any claim by the beneficiaries of the joint

tenant who dies. This may not be the intent of the original joint tenants because it prevents the

beneficiaries of all but the survivor of the joint tenants from inheriting any interest in the

property.

When a provision of your Will (or the laws of intestacy) conflicts with a joint tenancy

designation, the joint tenancy arrangement prevails. For example, if A and B hold title to a

particular property as joint tenants and A dies and A’s Will bequeaths the property to C, because

B is the joint tenant, B will take the property, not C.

Joint tenancy should not be relied upon as a substitute for a Will. It does not provide a

comprehensive plan for the management and distribution of your entire estate. Most

importantly, it makes your assets available to the joint tenant’s creditors – which means that you

could lose jointly owned property in that person’s divorce or bankruptcy proceedings. For a full

explanation of the advantages and disadvantages of joint tenancy in your particular situation, you

should consult an estate planning attorney.

Payable on Death (P.O.D

If an account is held “A – P.O.D. – B,” the account will be payable to B on A’s death, but

B has no rights during A’s lifetime to the account. As with joint tenancy, P.O.D. designations

take precedence over Will directions. A further problem is created on disability of the owner A.

Until A dies, B has no right to the account, which prevents B from accessing the funds to pay

A’s bills during A’s disability.
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Powers of Attorney.

The Living Trust is usually the best way to provide for someone to manage a person’s

property and the payment of bills during disability. For some people, particularly those with very

small estates, the Power of Attorney is a simpler device that may serve that same limited

purpose.

A Power of Attorney names an “agent” who has the power to act on your behalf for

whatever purposes specified in the document.

Some Powers of Attorney are limited in scope. For example, a Limited Power of

Attorney could authorize your agent to write checks on your bank account or to authorize access

to your safe deposit box. A General Power of Attorney, on the other hand, gives your agent the

broad power to manage your property and pay your bills. It may even allow your agent to sell

your property, to make gifts or to transfer your property to a Living Trust, if these powers are

specified in the Power of Attorney.

Powers of Attorney that continue to be effective during periods of disability are

commonly referred to as “Durable Powers of Attorney.” You may designate your doctor to

determine if the disability exists, at which point your agent steps in to take over your finances.

In a long illness, a Durable Power of Attorney does not work as smoothly as a Living

Trust. For this reason, many attorneys recommend Living Trusts for clients who are ill or elderly

and use the Durable Power of Attorney for clients who are younger and healthy.

Living Wills.

You may feel that if you were in a terminal condition or in a coma you would not want

“heroic measures” taken to extend your life that had become meaningless or painful and a burden

on others. With a Living Will you can inform medical personnel that you do not want extra-

ordinary measures taken to sustain your life if such measures will only serve to delay the

moment of your death.

Your attorney can counsel you about a Living Will and provide a form if you are

interested.

V. Conclusion

Proper estate planning means that you must understand the basic rules outlined in this

document and work with your attorney in the preparation of an overall plan that is uniquely
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developed for you. Acting early will probably result in a savings of money and provide a more

understandable and comprehensive plan for you and your family.

You will be doing yourself a disservice if you simply sign a Will without considering all

of the matters discussed in this document, including taxes, the significance of the proper

ownership of assets and how your affairs will be conducted in the event of your disability.

To learn more about estate planning and to discuss your personal circumstances, please

feel free to call Kinsey Law Group, P.C. to set up a Family Planning Session. All of our estate

planning services are charged on a flat-fee basis.

Provided as an educational service by Kinsey Law Group, P.C. You're invited to call Nicole
with your questions or comments. You can reach her at (301) 968-1630 or e-mail
nicole@kinseylawgroup.com.

DISCLAIMER
THIS GUIDE DOES NOT OFFER LEGAL ADVICE. RATHER, IT PROVIDES GENERAL

INFORMATION. THE INFORMATION IN THIS GUIDE IS BASED ON THE LAW IN EFFECT

AT THE TIME OF PREPARATION OF THIS GUIDE.
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